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 Mental capacity

Young people over the age of 16 have the right to have a say in decisions made about their future.  They also have a right to have a say about services in their area and give their thoughts and opinions about them.  Parents and carers are often happy to continue to support young people in making decisions, or act on their behalf, as long as the young person is happy for them to do so.  Young people are encouraged to share information with their parents/carers.  The college does not have to keep parents informed once young people reach the age of 18.  The college should get the consent of the young person before sharing any information when they reach the age of 18.  If a young person specifically says they don’t want their parents to know something and they are 18 or older the college cannot give them that information.

However, some young people may not have the mental capacity to make certain decisions.  The Mental Capacity Act (2005) sets out five key principles relating to those who may lack capacity:

· It should be assumed that everyone can make their own decisions unless it is proved otherwise. 
· A person should have all the help and support possible to make and communicate their own decision before anyone concludes that they lack capacity to make their own decision. 
· A person should not be treated as lacking capacity just because they make an unwise decision. 
· Actions or decisions carried out on behalf of someone who lacks capacity must be in their best interests. 
· Actions or decisions carried out on behalf of someone who lacks capacity should limit their rights and freedom of action as little as possible.

If a young person is aged between 18 and 25 and lacks mental capacity which has been attested to by a suitably qualified professional then a person cannot make decisions for them unless they have either a Lasting Power of Attorney to make those decisions or has been appointed their representative by the Court of Protection.

If a young person is aged between 16 and 17 and lacks mental capacity which has been attested to by a suitably qualified professional then providing they are acting in their son or daughters best interests parents may make some decisions for them without the need to be their legally appointed representative.

Please see Annex 1 of the SEND Code of Practice for more information.  

If a young person is aged 16 or 17 and does not have a legally appointed representative but their parent/carer would like to be their representative they must write to us explaining why.  Each case will be looked at on an individual basis.  

Part 4a: Young person’s (16 years and over) consent for an Education Health and Care Needs Assessment

Who has the right to make the request for a post 16 EHC plan?

· A young person over the age of 16 but under the age of 25.
· An advocate appointed by the young person (NB - written consent from the young person must be obtained).
· A person acting on behalf of a school or post 16 setting.
· A court appointed representative where a person lacks mental capacity to make a particular decision as defined by the Mental Capacity Act 2005 (see page 4).
· Other people including foster carers, health and social care professionals, probation services etc. 

I agree for the request for Education, Health and Care needs assessment to be submitted to Somerset Council.   

	Yes I agree for the request to be submitted 

	

	I would like more information about the assessment before I decide.  I understand that ticking this box may delay the start of my assessment 
	

	No, I do not agree for the request to be submitted.  I understand that if I tick this box I will not be able to have an Education, Health and Care plan
	



I consent to a medical assessment, an educational psychologist assessment and a classroom observation as part of the statutory assessment process if required.  Other assessments may also be requested as appropriate.  

	Yes I agree to the assessments if they are necessary

	

	I would like more information about the assessments before I decide.  I understand that ticking this box may delay the start of my assessment 
	

	No, I do not agree to any assessments.  I understand that if I tick this box I may not be able to have an Education, Health and Care plan and the process will be delayed
	



Part 4b: Young person’s (16 years and over) - sharing information 

Sharing information with professionals

I understand that if an education, health and care needs assessment is agreed, information about me may be shared with the professionals involved to support the assessment and planning process.  This may include information provided by the school or educational setting, assessment by an educational psychologist, classroom observation and report; medical assessment and health care reports, information from social care or family support services and other information and reports that are relevant to my needs.  

	I understand that my information maybe shared with professionals

	



Sharing information with parents and adults known to me

	I agree that my information can be shared with my parents/carers and adults named in my supporting evidence
	

	I do not want any information shared with my parents/carers or adults known to me without my permission
	





Part 5: Nominating an advocate

	I do not want to nominate an advocate

	

	I would like to nominate an adult who has parental responsibility to help me to share my views and I give my consent to information being shared with them 
	

	I would like to nominate an adult who does not have parental responsibility to help me to share my views and I give my consent to information being shared with them 
	



	The name of the adult is 
	

	Their relationship to me is 
	





Declaration

This section should be signed by you (the young person) and an advocate if you have appointed one.  By signing this section you are confirming that you have understood the form and that you agree with the statements next to the boxes you have ticked in . 

	Young person’s Signature
	
	Date
	

	Young person’s name (Please print)
	

	Name of  advocate 
(if appropriate)
	

	Advocate’s signature 
(if appropriate)
	
	Date
	



Part 6a: Young person’s representative’s consent for sharing information for a young person aged 16-25

Please complete this only if the young person has a legally appointed representative under the Mental Capacity Act 2005.

	Name of young person 
	



	
	
	(full name) am the legally appointed

	representative of the young person named above.  I have been given this authority legally by (please tick the criteria which applies).



	A lasting or enduring power of attorney (If the young person is aged 18 to 25)

	

	Being appointed by the Court of Protection

	



Part 6b: Consent for an Education Health and Care Needs Assessment

I agree for the request for Education, Health and Care needs assessment to be submitted to Somerset Council.   

	Yes I agree for the request to be submitted

	

	I would like more information about the assessment before I decide.  I understand that ticking this box may delay the start of the assessment 
	

	No, I do not agree for the request to be submitted.  I understand that if I tick this box the Education, Health and Care plan will not be agreed
	



I consent to a medical assessment, an educational psychologist assessment and a classroom observation as part of the statutory assessment process if required.  Other assessments may also be requested as appropriate.  

	Yes I agree to the assessments if they are necessary

	

	I would like more information about the assessments before I decide.  I understand that ticking this box may delay the start of the assessment 
	

	No, I do not agree to any assessments.  I understand that if I tick this box the Education, Health and Care plan may not be agreed and the process will be delayed
	




Part 7: Representative - sharing information 

Sharing information with professionals

I understand that if an education, health and care needs assessment is agreed, information about the young person named above may be shared with the professionals involved to support the assessment and planning process.  This may include information provided by the school or educational setting, assessment by an educational psychologist, classroom observation and report; medical assessment and health care reports, information from social care or family support services and other information and reports that are relevant to the young person’s needs.  

	I understand that the information may be shared with professionals

	



Sharing information with parents and adults known to the young person

	I agree that the information can be shared with the young person’s parents/carers or adults named in the supporting evidence
	

	I do not want any information shared with the young person’s parents/carers or adults named in the supporting evidence without my permission
	



Declaration

This section should be signed by the young person’s representative named in Part 7 By signing this section you are confirming that you have understood the form and that you agree with the statements next to the boxes you have ticked in Part 7.

	Signature
	
	Date
	

	Name
	

	Relationship to the young person 
	



Part 7b: Parent/carer/young person - sharing information

I agree for the request for Education, Care and Health needs assessment to be submitted to Somerset Council 

	Signature
	
	Date
	

	Relationship to child/young person
	



I understand that if an education, health and care needs assessment is agreed, information about the child named above will be shared with professionals involved with them to support the assessment and planning process.  This will include information provided by the school or educational setting, assessment by an educational psychologist, classroom observation and report; medical assessment and health care reports, information from social care or family support services and other information and reports that are relevant to the needs of the child named above.

If required, I give permission for the child named above to undergo a medical examination, an educational psychologist assessment and a classroom observation as part of the statutory assessment process.  Other assessments may also be requested as appropriate.

      Yes       No

	Signature
	
	Date
	

	Relationship to child/young person
	











Privacy Notice
This notice explains how the Council will use the personal data collected on this form:

Data Controller: Somerset Council
Data Protection Officer contact: InformationGovernance@somerset.gov.uk 
Purpose for processing: To facilitate the education, care and health assessment process and to ensure that any identified needs can be appropriately met. 
Legal basis for processing: GDPR Article 6(1)(e) – processing is necessary for the performance of a task carried out in the public interest of in the exercise of official authority vested in the controller and for special category data, Article 9(2)(g) – processing is necessary for reasons of substantial public interest which shall be proportionate to the aim pursued.
Data Sharing: the data will be shared as necessary to establish how the child’s identified needs may be met and to then to engage appropriate provision.  Data will not be transferred abroad.
Data Retention: data will be retained in accordance with the Council’s published retention schedule unless there are any other overriding legal requirements.
Your Rights: You have the right to ask Somerset Council for a copy of your information and a number of other rights relating to the processing of your personal data.  Please see here for further details: www.somerset.gov.uk/privacy 
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